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STATEMENT OF THE CASE
Nature of the Case
Based upon the admission of the prosecutor that a grand jury reviewed
Mr. Pierce's case, an admission that has not been disproved by the record, and based
upon the fact that no Indictment was issued, Mr. Pierce asserts that his right to be free
from prosecution upon Information of the prosecutor, after a grand jury has ignored the
charge, was violated. He further asserts, as an issue of first impression, that the plain
language of Article I, § 8 in effect limits when a court has subject-matter jurisdiction and
that a violation of this Constitutional provision can be raised for the first time on appeal.
Because the district court lacked jurisdiction, Mr. Pierce's conviction must be vacated.
Alternatively, Mr. Pierce asserts that the district court abused its discretion by revoking
his probation or by failing to reduce his sentence, upon his admission to probation
violations.
This Reply Brief is necessary to address two assertions raised by the State.
First, the State asserts that rather than a jurisdictional provision, Article I, § 8 of the
Idaho Constitution provides for an affirmative defense. Second, regarding the standard
of review utilized by an appellate court when reviewing a district court's decision to
revoke probation, the State implies that the appellate court will not consider information
available to the district court prior to the imposition of the original sentence. Both of the
State's assertions are in error and are discussed herein.

ISSUES

1

Has Mr. Pierce's right to be free from trial by Information after a grand jury has
ignored a charge, protected by Article I 3 8 of the Idaho Constitution, been
violated requiring that his conviction be vacated as the district court did not have
subject-matter jurisdiction over the alleged crime?

2.

Did the district court abuse its discretion after Mr. Pierce admitted to violating his
probation by executing his original sentence under the facts and circumstances
of this case?

ARGUMENT

Mr. Pierce's Right To Be Free From Trial Bv lnformation After A Grand Jurv Has
lanored A Charge, Protected Bv Article I 6 8 Of The ldaho Constitution, Has Been
Violated Reauiring That His Conviction Be Vacated As The District Court Did Not Have
Subiect-Matter Jurisdiction Over The Alleaed Crime
A.

Introduction
In his Appellant's Brief, Mr. Pierce asserted that clear and unequivocal language

of Article I § 8 of the ldaho Constitution denies a court subject-matter jurisdiction,
normally conferred through a properly filed lnformation, when that lnformation is filed
upon a charge previously ignored by a grand jury. The State has argued, in part, that
"Article I, § 8 is not a jurisdictional provision but a constitutionally provided affirmative
defense" similar to double jeopardy pursuant to Article I § 13 of the ldaho Constitution,
and can be waived if not raised. (Respondent's Brief, pp.7-9.) For reasons articulated
below, the State's argument is without merit. Mr. Pierce's further arguments showing
that a violation of Article I, § 8, is a jurisdictional defect, that a grand jury ignored the
charge against Mr. Pierce, and that his conviction must therefore be vacated, are not
repeated in this Reply Brief but are incorporated herein by reference,
B.

Article I. 5 8 Of The ldaho Constitution States What Must Occur Before A
Defendant Can Be Held To Answer For A Criminal Charae - Article I, 5 13 Of
The ldaho Constitution Describes A Defendant's Rights In Effectuatinq That
Answer
In its Respondent's Brief, the State asserts, in part, that "Article I, § 8 is not a

jurisdictional

provision

but

a

constitutionally

provided

affirmative

defense."

(Respondent's Brief, p.8.) Although the State provides no authority for this assertion,

the State argues that this provision is similar to Article I, Fj 13's prohibition against
double jeopardy and argues that there is no basis to distinguish between the two. Id.
The State further argues that by pleading guilty, Mr. Pierce waived this affirmative
defense.' (Respondent's Brief, p.9.) The State's argument is without merit.
Article I, § 8 of the ldaho Constitution reads as follows:
No person shall be held to answer for any felony or criminal
offense of any grade, unless on presentment or indictment of a grand jury
or on information of the public prosecutor, after a commitment by a
magistrate ... and provided further, that after a charge has been ignored
by a grand jury, no person shall be held to answer, or for trial therefore,
upon information of the public prosecutor.
ldaho Const. Art. I, § 8 (emphasis added). The plain language of this constitutional
provision indicates what must occur before a prosecution may begin, i.e., before a
person shall be held to answer.
Article I, § 13 is entitled "Guarantees in criminal actions and due process of law"
and reads:
In all criminal prosecutions, the party accused shall have the right
to a speedy and public trial; to have the process of the court to compel the
attendance of witnesses in his behalf, and to appear and defend in person
and with counsel.
No person shall be twice put in jeopardy for the same offense; nor
be compelled in any criminal case to be a witness against himself; nor be
deprived of life, liberty or property without due process of law.

The State also argues that "Pierce's claim also fails even if it is viewed not as an
affirmative defense but as a general challenge to the probable cause determination."
(Respondent's Brief, pp.9-10.) Because Mr. Pierce does not challenge whether there
were defects in either magistrate's probable cause determination or in the process used
to make that determination, but rather challenges the validity of the Information filed
stemming from that determination in light of Article I, § 8, the State's assertion is not
further addressed in this Reply Brief.

ldaho Const. Art. I, § 13 (emphasis added). The plain language of Article I, § 13
delineate a defendants rights after a defendant has been held to answer, i.e., the rights
a defendant holds in effectuating the "answer" to the allegations contained in the
Indictment or lnformation.
Of note, a defendant's ability to assert his or her right to be free from being twice
put in jeopardy for the same offense does not arise until after he or she has been twice
put in jeopardy for the same offense. A defendant is not put in jeopardy until the
defendant is "held to answer" by filing of a valid lndictment or lnformation. Assertion of
double jeopardy is futile unless and until a defendant is put in jeopardy for the second
time for the same offense. In such circumstances, assertion of a double jeopardy claim
is the defendants "answer." The State's argument is without merit.

The District Court Abused Its Discretion After Mr. Pierce Admitted To Violatinq His
Probation Bv Executinq His Oriainal Sentence Under The Facts And Circumstances Of
This Case
In its Respondent's Brief, the State infers that the standard of review in probation
violation cases is limited to facts and events occurring after the sentence was originally
imposed. (Respondent's Brief, pp.14-18.) The ldaho Court of Appeals specifically
rejected this argument in State v. Adams, 115 ldaho 1053, 1055-56, 772 P.2d 260, 26263 (Ct. App. 1989). The Adams Court acknowledged that some of its language in other
cases may have prompted the State to advance the argument made. Id. (citations
omitted). The Adams Court makes clear,
p ] h e n we review a sentence ordered into execution after probation has
been revoked, we examine the entire record encompassing events before
and after the original judgment. We adopt this scope of review for two

reasons. First, the district judge, when deciding whether to order execution
of the original sentence or of a reduced sentence, does not artificially
segregate the facts into prejudgment and postjudgment categories. The
judge naturally and quite properly remembers the entire course of events
and considers all relevant facts in reaching a decision. When reviewing
that decision, we should consider the same facts. Second, when a
sentence is suspended and probation is granted, the defendant has scant
reason, and no incentive, to appeal. Only if the probation is later revoked,
and the sentence is ordered into execution, does the issue of an
excessive sentence become genuinely meaningful. Were we to adopt the
state's position that any claim of excessiveness is waived if not made on
immediate appeal from the judgment pronouncing but suspending a
sentence, defendants would be forced to file preventive appeals as a
hedge against the risk that probation someday might be revoked. We see
no reason to compel this hollow exercise. Neither do we wish to see the
appellate system cluttered with such cases.
Adams, 115 Idaho at 1055-56, 772 P.2d at 262-63

Despite the State's implication to the contrary, Adams continues to provide the
complete and proper standard of review in probation revocation cases. Utilizing the
proper standard, Mr. Pierce asserts that the district court executed an excessive
sentence upon revoking his probation. His arguments in support of this assertion are
contained in his Appellant's Brief and need not be repeated but are incorporated herein.

@JASON
CONCLUSION

Mr. Pierce respectfully requests that this Court vacate his conviction due to the

district court's lack of subject-matter jurisdiction. Alternatively, he respectfully requests
that this Court remand his case to the district court with instructions that he be placed

on probation or that the district court retain jurisdiction or otherwise reduce Mr. Pierce's
sentence as this Court deems appropriate.
DATED this 31'' day of July, 2009.

C. PINTLER
Deputy State Appellate Public Defender
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